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STATEMENT OF THE | SSUE

Whet her the amendments to the Franklin County (County)
Conmpr ehensi ve Plan (Pl an) adopted by Ordi nance No. 2005-20
(Amendments) on April 5, 2005, are “in conpliance” as defined
in Section 163.3184(1)(b), Florida Statutes.?®

PRELI M NARY STATEMENT

On April 5, 2005, the County adopted Ordi nance No. 2005-

20, which contains several evaluation and appraisal report



(EAR) - based anendnents to update, revise, and amend Franklin's
Pl an, including amendnents to the Future Land Use El enent
(FLUE) and Map (FLUM to add four new | and use categories on
areas of St. Janes Island (SJI). On May 26, 2005, the
Departnment of Community Affairs (DCA) published a Notice of
Intent to find these Anendnents “in conpliance.”

Petitioners Don and Panela Ashley (Ashleys) filed a
Petition for Adm nistrative Hearing (Petition), and
Petitioners Sierra Club, Inc., and Panhandle Citizens
Coalition, Inc. (Sierra and PCC) filed an Anmended Petition for
Adm ni strative Hearing (Arended Petition). In July 2005, DCA
referred the matters to the Division of Adm nistrative
Heari ngs (DOAH) where they were given DOAH Case Nos. 05-2361GM
and 05-2730GM respectively. The St. Joe Conpany (St. Joe)
was granted | eave to intervene in both cases, which were
consol idated and set for a final hearing in Apal achicola on
Novenmber 18 through 30, 2005. On August 23, 2005, Eastpoint
Water and Sewer District (EWSD) was granted | eave to
i ntervene.

On Septenber 13, 2005, the Ashleys noved for a
conti nuance, which was granted, and the final hearing was
reschedul ed for Decenber 5 through 9, 2005.

On Novenber 10, 2005, the Ashleys noved to amend their

Petition, which was partially opposed by DCA, the County, and



St. Joe on the ground that irrelevant allegations were

i ncluded. On Novenber 18, 2005, Attorney Burnaman appeared on
behal f of Ms. Ashley; M. Ashley continued to represent

hi msel f. On Novenber 21, 2005, the Ashleys were granted | eave
to file their Amended Petition, and ruling on the partial
opposition was reserved. In addition, the Ashleys' Request
for Oficial Recognition of Florida Adm nistrative Code Rule
Chapt er 9J-5% was grant ed.

On Novenber 29, 2005, the parties filed a Pre-Hearing
Stipulation. On Decenber 1, 2005, Sierra and PCC filed a
Notice of Voluntary Dism ssal, and as result EWSD did not
participate further in the case.

The final hearing was held on Decenmber 5 through 9, 2005,
i n Apal achicola and, when it could not be conpleted as
schedul ed, by agreenent in Tallahassee on February 27 through
March 1, 2006.

At the outset of the final hearing, additional requests
by the Ashleys for official recognition were granted: the
DOAH file in Case No. 04-3626GM and 9J-11 to the extent
rel evant; County Ordi nance 2004-45, adopting a Touri st
Devel opment Pl an and setting a referendum on a Touri st
Devel opment Tax; and the results of the referendum which
passed. In addition, Joint Exhibits 1-7 were admtted into

evi dence.



In their cases-in-chief, the Ashleys testified and call ed
the following witnesses: Dr. Jeff Chanton, expert in
hydr ogeol ogy and the eval uati on of waste and nutrient systens
in the karst geology of Florida; Dr. Robert J. Livingston,
expert in aquatic ecology and pollution biology, wth special
expertise in the waters of Apal achicola Bay and Franklin
County; Charles R Gauthier, expert in conprehensive planning,
Chapter 163, Florida Statutes, and 9J-5 (who was subpoenaed to
testify); Franklin County Director of Adm nistrative Services
and Pl anner, Alan Pierce, an adverse party w tness; Harrison
T. Hi ggins; Manley Fuller; Dan Tonsneire; and Joyce Estes.
They also called Harley Means in rebuttal. Petitioners’
Exhi bits 11-12, 15, 20-21, 23-24, 27, 32-33, 36, 40-44, 50-51,
53, 56, 61, 64, 68-74, 80, 84, 86-87, 90-92, 98, 106, 109,
112- A, 114-116, 118-121, 124-125, 127-128, 133-134, 135-A,
138, and 143-155 were adnmitted into evidence.?®

St. Joe called the following witnesses: Dr. John
Garl anger, expert in the hydrogeol ogy of Florida, including
aqui fers and aquifer recharge, the effects of devel opnent on
groundwat er quality and quantity, and the rate and transport
of pollutants to groundwater; Dr. Harvey Harper, expert in the
desi gn and function of stormnater systens, stormnater
treatment, the effects of stormwater pollutants on

groundwater, the effects of stormmater pollutants on surface



wat ers and wetl ands, and hydrol ogy; Dr. Eldon C. Bl ancher,
expert in water quality assessment in freshwater and estuarine
systens, including pollutant |oading, eutrophication nodeling
and m xi ng zone anal ysis, environmental inpact assessnent,

i ncluding effects of devel opnent within watersheds on surface
wat ers, bi ol ogi cal assessnents, including benthic and fish
communi ties, wetlands delineation, and biol ogy, stormwater

i mpacts on surface waters, and environnment toxicology; Raynond
Greer, expert in urban and regional planning; Dr. Henry

Fi shki nd, expert in econom c analysis, forecasting, and needs
anal ysis for conmprehensive plans; Dr. John Whodi ng, expert in
wi I dlife biology, ecology, and Florida black bears; James A
Sel l en, expert in |and use planning and community design;
Robert R Collins, expert in hurricane evacuati on and

ener gency managemnment planning; Dr. J. Thonmas Beck, expert in
conprehensi ve planning; and Wlliam A. Buzzett, St. Joe's

Vi ce-President of Strategic Planning. Franklin County call ed
Al an Pierce, expert in Franklin County planning and

adm ni stration; and DCA called Valerie J. Hubbard, expert in
conpr ehensi ve pl anni ng under Chapter 163, Part Il, Florida
Statutes, and its inmplenenting Rules. Respondents’ Exhibits
1-13, 17, 19, 21, 23-24, 27-28, 30-35, and 38-42 were adm tted

into evi dence.



The Transcript was filed (in 13 volunes) on March 17,
2006. Proposed Recommended Orders (PROCs) were filed April 6,
2006, * and have been considered and used in preparation of
t his Recommended Order.

FI NDI NGS OF FACT

A. Background

1. Franklin County (Franklin) is a coastal county
| ocated along the Gulf Coast of Florida's Panhandle. To the
west is the Apal achicola River; it enpties into a bay defined
by barrier islands (St. Vincent, St. George, Dog), creating
North America's second | argest and nost productive estuary.
The eastern part of the County is St. James Island (SJl),
separated fromthe mainland by the Crooked and Ochl ockonee
Rivers. Franklin's primary econom c base is historically
resource-based, including silviculture/tinmber, and since the
1930s primarily the fishing (seafood) industry.
Tourismretirenent is an energing industry especially on St.
George Island, a noted resort destination. Retirees and
vacationers cone to enjoy the beautiful, pristine, relatively
undevel oped, but still accessible waterfront stretches.
Franklin's cities are Carrabelle, a 2.66 square nile fishing
communi ty about 50 percent devel oped and Apal achicola, a
hi storic 4.81 square mle fishing community where about 90

percent of the land is still open for devel opnent. About 62-



70 percent of the County is federal or State |and including
the 1200-inmate State prison, Bald Point and St. George |Island
State Parks, Tate's Hell State Forest, and Apal achicol a
Nati onal Forest. FSU s Marine Lab is at Turkey Point. St.
Joe owns over 55,000 acres in Franklin, nmostly on SJI.
Franklin has one of Florida's worst poverty rates.

2. SJI's boundaries are the Crooked River and the
Ochl ockonee River and Bay on the north, Bald Point State Park
on the east, Alligator Harbor Aquatic Preserve and the Gulf of
Mexi co on the south, and the City of Carrabelle on the east.
SJI is nostly undevel oped except for: the Alligator Point
area, including areas along County Road (CR) 370, areas al ong
U.S. H ghway (US) 98 including the unincorporated areas of St.
Teresa and Lanark Vill age and adjacent to Carrabelle; and a
few homes on Rio Vista Drive, just south of the Ochl ockonee
River. The natural systems on SJI are very diverse, and
habitats range from xeric, well-drained uplands of pine and
oak, to riverine swanps of cypress and hydric hardwoods,
freshwater marshes, rivers and ponds, marine inter-tidal
wet | ands, bays, beaches, nudflats, seagrass neadows and open
waters of the Gulf of Mexico. SJI is an ecologically
significant and environnmentally sensitive area that
consistently scored in the 5 to 9 range (out of a high of 10)

on the Florida WIldlife Comm ssion's (FWC s) Integrated



W Ildlife Habitat Ranking System (I WHRS). SJI supports up to
388 species of birds, manmal s, anphi bians and reptiles,
i ncluding a number of State-listed species. O particular
note is the presence of the black bear on SJI, which is a
State-listed threatened species with substantial strategic
habitats identified by FWC on SJI, particularly in the
Mclntyre, Brandy Creek, Cow Creek and Bear Creek corridors.
The Gulf Sturgeon, a federally-listed threatened species,
occurs in the Ochl ockonee and Crooked Rivers and is subject to
an ongoing U S. Fish and Wldlife Service Study to determ ne
the importance of the habitat to spawning and distribution of
this prehistoric fish.

3. SJI is surrounded by relatively clean (pristine)
surface waters that have been designated as Qutstandi ng
Fl orida Waters (OFWs), including portions of Alligator Harbor
and portions of the Ochl ockonee Bay and River. A large part
of Alligator Harbor is an Aguatic Preserve. Mich of the
Al l'i gator Harbor and Ochl ockonee Bay are designated as Class 2
Shel | fish harvesting waters. SJI is hone to Bald Point State
Par k, which provides a variety of wildlife habitat and
recreational opportunities for nature observation and fishing.
The eastern boundary of Tates Hell State Forest extends to

Hi ghway 319 on SJI and is separated from Bald Point State Park



by approximately 7 mles of agricultural land (silviculture)
t hrough the center of SJI.

4. Northeast Franklin, including SJI, is part of the
Wbodvill e Karst Plain, generally a sensitive karst area where
sone confining beds (especially in Wakulla County) are usually
thin to absent, or breached. In unconfined karst
hydr ogeol ogy, groundwater noves rapidly, but soil borings on
SJI (Turkey Point) corroborate North Florida Water Managenent
District maps which show a confining |ayer in eastern Franklin
County varying in thickness from15 to 20 feet. Wth such a
confining |layer, groundwater noves vertically at approximtely
2 to 3 feet per year and laterally at approximately 100 feet
per year in eastern Franklin County, including on SJI.

5. Petitioners attenpted to contradict evidence
presented by St. Joe and prove that SJI has karst hydrogeol ogy
primarily on evidence of core sanples taken in eastern
Franklin County. These core sanples were not explained by any
expert testinmony and did not prove the absence of any clay
confining layer in eastern Franklin County. While unlikely,
there may be places in eastern Franklin County where the
confining layer thins or is absent or breached.

6. In 1991 Franklin adopted a Plan for a |long-term

pl anni ng hori zon of the year 2000. The Plan was found “in

conpliance,” at a time when approximtely 27 percent of
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Franklin was in public ownership and Franklin was designated
an Area of Critical State Concern (ASCS) |argely due to the
i nportance of the Apal achicola Bay Area and its natural
resources. See 88 380.05 and 380. 0555, Fla. Stat. The 1991
Pl an designated a critical shoreline district and inpervious
surface area limtations within 150 feet of shorelines and
wet | ands, which not only were determ ned by Franklin and the
Governor and Cabinet to effectively protect County wetl ands
but al so won an award from DCA for Qutstandi ng Environnent al
Protection. The Adm nistration Comm ssion removed Franklin's
ACSC designation in 1992, but the Plan was not changed prior
to 1995. After 1995, and within the year 2000 pl anning

hori zon, there was one policy addition--FLUE Policy 2.2(k)--
and one policy amendment--to FLUE Policy 2.2(d).

7. In approximtely 1997, Franklin prepared an EAR on
the 1991 Plan. It did not state a need for, or anticipate
any, changes to the FLUE or FLUM or nuch else in the Plan.
However, Franklin did not tinely adopt EAR-based anmendnents to
the 1991 Pl an, and the planning horizon of Franklin's Plan
remai ned the year 2000.

8. Notwi thstanding the 2000 pl anni ng hori zon, there al so
were sonme anmendnents/additions/deletions to goals, objectives,
and policies (GOPs) after 2000. Ordinance 2001-20 anended

wet | ands policies to reflect a change in State jurisdiction,
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anended FLUEP 1.2(d) and 3.1, deleted FLUEP 3.2 and 3. 3,
amended Coastal / Conservation Element (C/CE) Policy 1.5, and
added FLUEP 1.6-1.9. Ordinance 2003-1 anmended C/ CEGCs 1, 2, 3,
and 7 and added Capital Inprovenents Elenment (CIE) Policies
4.4-4.6.

9. Franklin also adopted two | arge-scale Plan anmendnents
for m xed-use residential devel opments on SJI after 2000
wi t hout updating its Plan and planning horizon. In 2000
Franklin approved a FLUM anendrment (FLUMA) from "Public
Facilities" to "M xed Use Residential"™ on 377.4 acres along US
98 at the intersection with Crooked River Road for a
devel opnent of regional inpact known as "St. Janes Bay." In
2002, Franklin transmtted a proposed FLUVA for 784 acres on
Al l'i gator Harbor from "Agriculture” to "M xed-Use
Resi dential," together with proposed FLUEP 11.11, for a St.
Joe devel opnent called SunmerCanp. During DCA's conpliance
review of the Summercanp amendnents, the issue was raised
whet her the anmendments should be found "in conpliance” when
Franklin's Plan was out-of-date and still planning for the
year 2000. To resolve the situation, in 2003 Franklin adopted
FLUEPs 11.12 and 11.13 along with the Sumrer Canp FLUMA. These
amendnments were found to be "in conpliance.”

10. FLUEP 11.12 required Franklin to conduct a county-

wi de assessnent of eight key substantive areas, prepare an
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overlay map and plan policies for SJI, and update its Plan not
| ater than April 1, 2004, on the basis of the county-w de
assessnents, and to include requirenents that all FLUVA on SJI
be "consistent with the overlay map and policies.”

11. The eight key substantive areas were:

1. Protection of natural resources
i ncludi ng wetl ands, fl oodpl ai ns,
habitat for |isted species,
shorelines, sea grass beds, and
econom cal ly valuable fishery
resources, groundwater quality and
estuarine water quality;

2. Protection of cultural heritage;
3. Pronpte econoni c devel opnent;

4. Pronotion of enmergency managenent
i ncluding the delineation of the
coastal high hazard area, maintaining
or reducing hurricane evacuati on

cl earance tinmes, creating shelter
space, directing popul ation
concentrations away from known or
predi cted coastal high hazard areas,
and i npl ementi ng appropriate parts of
the Local Mtigation Strategy;

5. Adequate provision of public
facilities and services including
transportation, water supply,

wast ewater treatnent, and facilities
for access to water bodies;

6. Provision of affordabl e housing,
wher e appropri at e;

7. Inclusion of intensity standards;
and

8. A list of allowable uses.

13



12. FLUEP 11.13 applied to any | arge-scal e FLUMAs
transmtted to DCA prior to the "effective date" of the Plan
update pursuant to FLUEP 11.12, and required the FLUMVA to
"include an area-w de assessnment covering the geographic area
of the county where the FLUMA is | ocated that addresses the
sane ei ght key substantive areas in FLUEP 11.12.

B. Transmittal and Adopti on Process

13. The Plan Anmendnents at issue are the result of
Franklin's endeavors to adopt EAR-based amendnents and FLUMAs
in accordance with FLUEPs 11.12 and 11.13.

14. Franklin initially contracted the Departnment of
Urban and Regi onal Planning of the Florida State University
(FSU) for: a review and evaluation of the current Plan and EAR
to recommend plan changes; to have a consensus buil di ng
process with at | east six conmmunity workshops; to eval uate
popul ati on and enpl oynment; to performtechnical data assenbly
and anal ysis; to recomrend updated GOPs; and to facilitate
consensus on a planning overlay for SJI.

15. FSU produced updated data and anal ysis (D&A) in
CGeographic Informati on System (G'S) format and GOP revi sions.
FSU found no need for nore residential |and through 2020. FSU
prepared a G S-based "suitability analysis and county-w de
map. " Based upon St. Joe's concerns, FSU was told to delete

it, and Franklin did not transmt the suitability
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analysis/map. In lieu of the FSU s suitability anal ysi s/ map,
a short narrative was subm tted.

16. On June 16, 2004, Franklin filed a "transmttal
package" with DCA: a "conplete revised plan” with D& and
GOPs; a "suppl ementary notebook”; and 13 | arge FLUMs.
Franklin proposed 8 FLUVAs: Eastpoint Sprayfield (45 acres);
Br eakaway Lodge/ Marina (17.3 acres); Ft. Gadsden Creek (78.6
acres); Oter Slide Road (46.4 acres); Mlintyre Rural Vill age
(RV) (1,740 acres); Conservation Residential (ConRes) (6,532
acres); Carrabelle East Village (CEV) (201 acres); and Marina
Village Center (MVC) (1,000 acres).

17. DCA found Franklin's transmttal insufficient per
9J-11.009(1). On July 13, 2004, Franklin transmtted St.
Joe's "site suitability for Proposed St. Janes Island FLUM
anendnments"; "traffic study"; "historical data on City of
Mclntyre”; "St. Janmes Island Forestry Type Map"; and
" Ar chaeol ogi cal Reconnai ssance of the St. Janes
| sl and/ Cchl ockonee River Tract."

18. On Cctober 15, 2004, DCA issued an ORC per 9J-
11.010. The ORC made nunerous (49) objections, including, but
not limted to: the SJI overlay/policies, FLUVAs, wetl ands,
popul ati on projections/need, potable water, Coastal High
Hazard Area (CHHA), | and use categories/density and intensity

st andards, affordable housing, water supply planning, water
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dependent uses, no capital inprovenents schedule (CIS), and
i nternal inconsistency.

19. DCA coordinated with Franklin and St. Joe on the ORC
response (ORCR), which was transmtted to DCA along with
Ordi nance 2005- 20, adopted April 5, 2005, consisting of
amended GOPs and FLUM series. The Ordi nance replaced the 1991
Pl an, as previously anended, and repealed all prior ordinances
to the extent of conflict. The Ordinance adopted seven
el ements--FLUE; traffic circulation (TCE); housing (HE);
infrastructure (1E); C/CE;, recreation and open space (ROSE);
and intergovernmental coordination (ICE)--and a FLUM seri es.
FLUEPs 11.12 and 11.13 were deleted. There was no Capital
| mprovenments Elenments (CIE).

20. In its new Plan, Franklin adopted five FLUMAs -- the
East poi nt Sprayfield and St. Joe's RV, ConRes, CEV, and WC.
The Eastpoint Sprayfield was dropped during DCA s conpliance
review, |eaving the four St. Joe FLUMAs.

21. During DCA's conpliance review, many ORC objections
wer e consi dered unresolved. Sonme issues were resolved on
further review, but others remamined, as reflected in a May 6,
2005, staff nmeno opining that the Plan Anendnments were not "in
conpliance.” This nmeno was witten by DCA pl anners Susan
Poplin and Jeff Bielling, who had extensively reviewed the

County's transmttal and adoption packages. It was approved
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by their imredi ate supervisor, Charles Gauthier, a certified
pl anner with extensive experience with Franklin, who |eft DCA
not long after approving the neno. The nenp was then
presented to Val erie Hubbard, DCA's Director of the Division
of Community Pl anning (and Gauthier's imedi ate supervisor),
who considered the issues presented in the nmeno, along with
addi tional information presented by the County, ultimtely
di sagreed with the planners, and issued an "in conpliance"
Notice of Intent.
C. No Cl E

22. A CIE is a mandatory elenment. See § 163.3177(3)(a);
9J-5.005(1) (c)2, 9J-5.0055(1)(b) and (2); 9J-5.016. The 1991
Plan had a ClIE that was amended by ORD 2003-1 (CIEPs 4.4-4.6
were added). Franklin transmtted a proposed CIE to: change
the "initial planning period" in CIEO 3.4 to 2004-2009; delete
CIEPs 3.3 and 3.4; make a m nor change to CIEP 2.1; and change
CIEP 5.4 (LGOS for potable water, principal arterial roads, and
recreational facilities). DCA objected to the lack of a five-
year CI'S, which also is mandatory. |In the ORCR, Franklin
expl ai ned the absence of the CI'S by maintaining that there
were no capital inmprovenments needed for the next five years.
The adopted 2020 Plan has no CI'S, which DCA found "in
conpliance" based on Franklin's explanation. However, it also

has no CIE, which was not obvious or apparent to DCA in its
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conpliance revi ew because the CIE was not subnmitted in strike-
t hrough/underline format, as required by 9J-11. |In addition,
several adopted elenents cross-reference to the CIE.

23. Franklin contends that it did not adopt a CIE
because there were no capital inmprovenents to be shown on a
five-year CI'S and because of its understanding that nmany
items, including building or paving roads, are not capital
i nprovenents. However, it appears Franklin may have
i nadvertently neglected to adopt the CIE as transmtted. The
del eti on was not di scussed at the adoption hearing.

24. \Wen the deletion of the CIE came to the attention
of DCA after the May 6, 2005, staff meno, DCA chose to accept
Franklin's explanations as to why the CIE was del eted and why
the 2020 Plan was "in conpliance" without a CIE. But the
evi dence does not support these expl anations.

25. Notw thstandi ng Franklin's expl anations, Franklin
Ordi nance 04-45 authorized a referendumon a |ocal tourist
devel opnent tax, which was approved by the voters on Novenber
2, 2004, to provide for devel opment of a beach park and for
other recreational facility infrastructure. Franklin
estimated $718,896 in tax receipts for FY 2005-06.

26. The other parties contend that the expenditure of
t hese capital inprovenent funds need not be addressed in the

CIS or CIE in part because they are for the benefit of
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tourists, not residents. But it is clear fromthe evidence
that both will benefit, and there does not appear to be any
exception for capital inprovenents designed to benefit both.
The other parties also point out, correctly, that only capital
i nprovenents needed to neet concurrency requirenments need to
be on the CI S

27. Besides the possible use of tourist devel opment
funds, Franklin's 2005-06 $34, 036, 313 annual budget includes a
nunmber of other items that appear to be capital inprovenent
items: "capital outlay - |land $100,000; capital outlay - inp.
ot her than buil dings $300,000; walk path Tillie MIIler Park
$10, 000; Carrabell e Rec Park/FRDAP grant $200, 000; Rec. Fac.
| mprovenents ot her than buildings $25,000; Bald Pt. |and
$50, 000; Bald Pt. inprovenents other than buil dings $495, 697;
road paving-inprovenents $1, 200, 000; paving project-CR 30
$1, 951, 379; boating-inprovenents other than buil dings $94, 877;
Lanark Village Drainage | nprovenent $92,059; Airport Fund
capital outlay- inprovenments other than buildings $1, 407, 069."
I n addition, Franklin's CR 370 al ong Alligator Point has
repeatedly washed out from stornms, and current estimted
repair costs are $2.1 mllion, with $1 mllion budgeted and
FEMA mat chi ng funds anti ci pat ed.

28. The other parties presented the direct testinony of

several w tnesses that none of the expenditures Franklin is
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pl anning to nake in the next few years, even if capital
expenditures, need to be on a CIS. Petitioners presented no
direct testinony to the contrary. Based on the evidence, it
was not proven that beyond fair debate that any of these
expenditures were required to be included in a CIS.

29. CIE requirenents include GOPs. 9J-5.016(3).

Franklin Planner Pierce and St. Joe witness Beck testified
that CIE requirenments can be found in other elements of the
2020 Pl an. However, the 2020 Pl an does not contain an

expl anati on of any such conbi nation of elenents as required by
9J-5.005(1)(b). In addition, based upon the evidence, while
sone CIE requirenents can be found in other elenents, it is
beyond fair debate that the other elenments of the 2020 Pl an do
not contain all of the required CIE GOPs.

30. One CIE requirenent is to have a policy setting
public facilities |level of service standards (LOSS), including
one for recreational facilities. See § 163.3177(3)(a)3; 9J-
5.016(3)(c)4. See also 9J-5.0055(1)(b) and (2). The 2020
Plan | acks LOSS for recreational facilities. ROSEP 1.2
purports to adopt LOSS "as provided in Exhibit 7-2 of this
el ement,"” but Franklin did not adopt Exhibit 7-2. See 9J-
5.005(2)(g). Franklin's transmttal D&A proposed updated
recreational LOSS using popul ation forecasts for "projected

need for 2010." Exhibit 7-2 in Franklin's June 14, 2004,
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transmttal was based on those 2010 forecasts. There was no
projection of need for either five years or to 2020.
Franklin's transmttal D&A showed a deficit for bike trails,
fresh/saltwater fishing, football/soccer, tennis, and sw nmm ng
pool s through 2010. Franklin Planner Pierce testified Exhibit
7-2 was not adopted because it was inaccurate. He testified
that it was based on total popul ation, including incorporated
areas, and failed to count sone sw mm ng pools and tennis
courts. But he did not supply the corrected information, and
accurate D&A was not submtted for review. Pierce admtted
that no data in evidence showed that Franklin can neet
recreati onal needs through 2020, or that current recreational
LOSS are being net.

31. Franklin operates Class 1 and Class 3 landfills
| ocated on the east side of CR 65, north of US 98. D&A
indicated that there are two-three nore years of Class 1
landfill capacity at 2004 collection levels, with househol d
trash being trucked to Bay County under a contract valid until
2007. The Class 3 landfill takes construction debris for a
fee. Franklin did not assess Class 1 disposal requirenents
after the 2007 contract expiration, or Class 3 disposal
requi renments, and the 2020 Plan is not supported by an
assessnment of future solid waste disposal requirenments through

either a five-year or 2020 tinme frane based upon the projected
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popul ation. Franklin nmay need to expand either, or both, of
its landfills during the 2010 and 2020 tinme franes, but there
is no discussion of such inprovenents.

32. DCA, Franklin, and St. Joe concede that Franklin's
2020 Plan without a CIE is deficient, but they characterize
the deficiency as nerely "technical" and "inconsequential™”
because: "there are no deficiencies for which to plan, and
many Pl an provisions ensure capital inprovenents
i npl enment ati on, nonitoring and eval uati on, and concurrency
managenment"; and Franklin "has denonstrated that it can adopt
a ClSand CIE in the future, if needed.”™ But it is beyond
fair debate that Franklin's 2020 Plan, as it stands now
without a CIE, is not in conpliance because it is inconsistent
with Section 163.3177(3)(a), 9J-5.0055(1)(b) and (2), and 9J-
5.016(3)(c) 4.

D. Conbi nati on Coastal and Conservati on El ements

33. Petitioners also contend that the 2020 Pl an conbi nes
t he coastal and conservation el enents but does not contain an
expl anati on of such conbi nation, as required by 9J-
5.005(1)(b). In a small jurisdiction |ike Franklin County,
with the vast mpjority of its land in public ownership,
conbi nati on of these two elements is appropriate because nost
of the County’s devel opabl e acreage is coastal, and

conservation neasures nust necessarily focus on coastal areas.
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Thi s conbi nati on was previously found in conpliance in 1991.
No expert witness for Petitioners testified that the

conmbi nati on of these elenents is inconsistent with 9J-
5.005(1)(b), or that the 2020 Plan is not "in conpliance" as a
result. To the contrary, several experts for the other
parties testified that the 2020 Plan is "in conpliance.”

E. Two Pl anning Periods/ Ti mefranes

34. Petitioners contend that it is beyond fair debate
that the 2020 Pl an does not include a planning period covering
at least the first five-year period after adoption, as
required by Section 163.3177(5)(a). But the Plan contains a
nunmber of objectives and policies in the HE, IE, and C/ CE that
establish a five-year planning period for achieving certain
obj ectives. See HEO 4; IEO 2.16; C/CEGCs 5.9, 8.3, 9, 14.9,

15, 15.9, 18, and 21.

35. Petitioners seemto contend that the 2020 Plan fails
to include the two required tine franes--one at |east five
years and one at | east ten years--because Franklin's anal yses
i ncluded disparate tinme frames and | acked a uniform 2020
anal ysis. But there does not appear to be a prohibition
agai nst analyzing nore tinme frames than just the |long-term
pl anni ng horizon. It was not proven beyond fair debate that

t he 2020 Pl an does not cover at |east two planning periods,
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one for at least the first five years and another for at | east
ten years after adoption

F. Affordabl e Housi ng

36. Petitioners contend: "To the extent that FLUE
Policies 11.12 and 11.13 required an assessnent of affordable
housing on SJI, there is no data or analysis to support a
finding that an affordabl e housi ng assessnent was prepared.”
Pam Ashl ey PRO, § 42. But FLUEPs 11.12 and 11.13 were del eted
by the Plan anendnents at issue. Besides, the county-w de
assessnment woul d include the area of SJI.

37. Adopted HEO 2 provides: "There will be sites
avai |l able for 473 units of housing for |ow and noderate
famlies by the year 2020 2008." (Underlining/strikethrough
inoriginal.) As stated, the nunber in the objective clearly
is incorrect. Actually, D&A showed a need for 473 units in

addition to the 1803 units identified in the 1991 Pl an.

Adopt ed HEO 3 nmakes the sane kind of error for nobile hones:
"There will be adequate sites for 244 nobile homes in the
County by the year 2020 20606." (Underlining/strikethrough in
original.) It is beyond fair debate that these objectives, as
stated, are not supported by D&A. The plan should be

corrected to conport w th D&A.
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G. CHHA Desi gnati on

38. Section 163.3178(2)(h) defines the CHHA to nean the
Category (Cat) 1 hurricane evacuation zone. See also Rule 9J-
5.003(17) (defining the CHHA to nean the evacuation zone for a
Cat 1 hurricane as established in the applicabl e regional
hurri cane study).

39. The Apal achee Regi onal Transportation Anal ysis Final
Report is the nost recent applicable regional hurricane
evacuati on study (HES) per 9J-5.003(17). According to the
HES, Franklin's Cat 1 evacuation zone boundary "would roughly
coincide with US 98 t hroughout the County. The HES nmap of
Franklin's evacuation zone, which is in QS format, depicts
one m nor exception south of US 98, east of CR 30A (which is
west of Apal achicola), and anot her southeast of US 98 (and
sout hwest of CR 370) in the mddle of SJI. Both exceptions
are inland--i.e., they do not extend seaward to the coast (St.
Vincent Sound in the case of the first exception, and
Al l'igator Harbor in the case of the second exception).

40. The adopted FLUM series includes a CHHA map t hat
not es:

"The Coastal Hi gh Hazard Area shall be designated . . . as all
areas seaward of Hi ghway 98 or County Road 30A with the
exception of areas depicted as 1 and 2 on this map. The

Coastal High Hazard Area for unincorporated Franklin County is
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based on the Apal achee Regi onal Transportation Analysis Final
Report." The Areas 1 and 2 exceptions on Franklin's CHHA map
purport to be the same two exceptions in the HES map. But
unl i ke the HES map, the two exceptions depicted on Franklin's
CHHA map extend all the way to the coast. |In addition, they
are larger than the exceptions depicted on the HES map, with
Franklin's Area 2 exception on SJI clearly nmuch | arger.

41. DCA, Franklin, and St. Joe concede that Franklin's
CHHA map does not correspond to the HES Cat 1 evacuation zone
for Franklin. However, they characterize the differences as
"slight" and attributable to the "representati onal nature" of
the HES map. To the contrary, the HES map, which is in G S
format, fixes precise boundaries that clearly are not matched
by Franklin's map in the cases of Areas 1 and 2. Besides, 9J-
5 does not permt Franklin's CHHA to take liberties with the
appl i cabl e regi onal study's evacuation zone based on all eged
general i zed depictions or representations in the regional map.

42. A witness for St. Joe testified that evacuation
zones are related to clearly identifiable | andnmarks and
physi cal features, like US 98, for easier and clearer
conmuni cation to the public. But that clearly is not always
the case, as can be seen fromthe various HES maps. |In any
event, there was no evidence that such considerations could

justify Franklin's departure fromthe HES Cat 1 evacuation
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zone boundaries in this case, and such an argunent is not nade
in the Joint PROfiled by DCA, Franklin, and St. Joe. It is
beyond fair debate that the 2020 Plan's CHHA designation in
the CHHA map does not correspond to the evacuati on zone for a
Cat 1 hurricane as established in the applicabl e regional

hurri cane study, as required by Section 163.3178(2)(h) and 9J-
5.003(17).

43. Petitioners also point out that HES was based, in
part, upon the National Hurricane Center's Sea, Lake, and
Overland Surges from Hurricanes (SLOSH) nodel in the 1994
Fl orida Hurricane Surge Atlas-Franklin County, and that HES
i ncluded areas of Wakulla County north of SJI in the SLOSH Cat
1 area in Wakulla's Cat 1 evacuation zones, but excluded such
areas south of the COchl ockonee Bay and River from Franklin's
Cat 1 evacuation zone. They seemto contend that the HES Cat
1 evacuation zone for Franklin is not as large as it should
be. But the evidence inplied that the difference in treatnment
of these areas by HES was the result of |obbying by Wakulla's
director of energency managenment for their inclusion. In any
event, as stated, Section 163.3178(2)(h) and 9J-5.003(17)
accept the Cat 1 evacuation zone delineated by the applicable

regi onal study, regardl ess of possible error.
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H. I nventory/ Anal ysis/ GOP for Natural Di saster Pl anning

44, Petitioners question the adequacy of Franklin's
i nventory/ anal ysis and GOPs for natural disaster planning
under 9J-5.012. Besides citing sone D&A, Petitioners nmake
several major argunents: first, the CHHA may not plan to
mtigate flooding damage; second, Franklin did not plan for
proj ected popul ations; third, the 2020 Pl an nakes no provi sion
for capital inprovenents to build shelters despite adding
C/ CEPs 14.8 and 14.12 regarding shelters inside and outside of
county; fourth, parts of the evacuation routes out of Franklin
are subject to stormsurge and flooding; fifth, Franklin's
pl anni ng ends at the county line; and, sixth, special needs
persons were not consi dered.

45. 9J-5.012(2)(e)1. provides:

(e) The followi ng natural disaster
pl anni ng concerns shall be inventoried
or anal yzed:

1. Hurricane evacuation planning based on
the hurricane evacuation plan contained in
the | ocal peacetinme enmergency plan shall be
anal yzed and shall consider the hurricane
vul nerability zone, the nunber of persons
requiring evacuation, the nunber of persons
requi ring public hurricane shelter, the
nunmber of hurricane shelter spaces
avai |l abl e, evacuation routes,
transportation and hazard constraints on

t he evacuation routes, and evacuation
times. The projected inpact of the

antici pated popul ati on density proposed in
the future | and use el enment and any speci al
needs of the elderly, handi capped,
hospitalized, or other special needs of the
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exi sting and antici pated popul ations on the

above itens shall be estimted. The

anal ysis shall also consider nmeasures that

the | ocal governnment could adopt to

naintain or reduce hurricane evacuati on

t1nmes.
These inventories and/or analyses are found in the C/CE, the
regi onal hurricane evacuation study, the Conprehensive
Emer gency Managenent Plan (CEMP), and the Local Mtigation
Strategy (LMS). The Plan incorporates the hazard mtigation
appendi x of the CEMP through C/CEP 15.7. Additionally, in
C/CEPs 14.1, 14.6, the 2020 Pl an recogni zes appropriate parts
of the LMS, such as the need to maintain and inprove
evacuati on routes throughout the County.

46. 9J-5.012(3) sets out requirenments for coasta
managenent GOPs, including the requirenment in (a) for "one or
nore goal statements which establish the long termend toward
whi ch regul atory and managenent efforts are directed" to
"restrict devel opnment activities that woul d danage or destroy
coastal resources, and protect human life and limt public
expenditures in areas subject to destruction by natural
di sasters”; and the requirenent in (b) for "one or nore
specific objectives for each goal statement which . . . 7.
[Maintain or reduce hurricane evacuation tines . . . ."

47. To support their contention that the CHHA nay not

plan to mtigate flooding damage, Petitioners cite a statenent
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in the CEMP that flooding is the greatest potential hurricane
damage. The also cite D&A in Franklin's 6/2004 transmttal
package that eval uated areas subject to coastal flooding and
observed:

Areas subject to coastal flooding

resulting fromstorm surges are shown

in Map 6.4. The map portrays

substantial risk fromflooding outside

the Category 1 stormzone . . . . By

limting the CHHA to the Category 1

storm surge zone the county may not be

pl anning to mtigate the substanti al

fl ooding risks posed by storm surges

and Category 2 and 3 storns
However, there was no evidence that Franklin, DCA, or anyone
el se ever cane to the conclusion that the CHHA was i nadequate
for that reason. In any event, as stated in the discussion on
the CHHA, state |aw defines the CHHA to coincide with the Cat
1 evacuation zone as drawn by the applicable regional
hurri cane evacuation study. See Finding 38, supra.

48. Petitioners base their contention that Franklin did
not plan for projected populations on a reference in the LMS
to Franklin's future | and uses as of 2000, instead of its
future land uses in 2020. But is clear that Franklin also
consi dered the four SJI FLUMAs with their future | and uses for
2020.

49. As to shelters, Petitioners essentially argue that

the CIS is inadequate. But C/CEPs 14.8 and 14.12 require

assessnents of shelter availability inside and outside
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Franklin, pursuit of agreenments w th nei ghboring counties to
provi de out-of-county shelters, and exploration of the
possibility of locating some shelters in Franklin (even though
the entire county will be evacuated in the event of a Cat 2-5
storm. There was no D&A as to a need for capital funding
within the next five years for inclusion in a ClS.

50. Regarding the inpact of storm surge and fl oodi ng on
evacuation routes out of Franklin, there was evidence that US
319 is subject to flooding at the Ochl ocknee River during a
storm that US 98 is subject to storm surge and fl oodi ng at
t he Ochl ocknee Bay, and that the four SJI FLUMAs are expected
to nmove the critical link in Franklin's evacuation plan from
US 98 near Lanark Village to US 98 at the Ochl ocknee Bay. But
there was no evidence that Franklin failed to consider the
i npact of storm surge and fl ooding on evacuati on routes out of
Franklin. To the contrary, the evidence was clear that
Franklin is planning for the conpl ete evacuati on of the county
to take place before those routes are inpacted by storm surge
or flooding.

51. The USACE gui dance for HES states in part:

Each jurisdiction's existing hurricane
evacuation routes are evaluated. In
choosi ng roadways for the hurricane
evacuati on network care should be
taken to designate only those roads
that are not expected to flood from

rainfall or storm surge while
evacuation is in process.
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There was no evidence that HES did not follow this guidance.

52. Under C/CEO 14 of the 1991 Pl an, reasonable
hurri cane evacuati on standards of 16 hours for Cat 1 and 24
hours for Cat 2-5 storm events were adopted. The 2020 Pl an
amends C/ CEO 14 to read:

Hurri cane Evacuati on - The County
shal | conduct its hurricane evacuation
procedures to ensure that Countyw de
evacuation cl earance tinmes do not
exceed 16 24 hours for Category 1 & 2
storms and 24 36 hours for Category 2,
3, 4 and 5 stornms. 9J5-012(3)(b) (7).
(Underlining/strikethrough in original.)

53. Actual hurricane evacuation tinmes are based on
nodel s that estimate the amount of tinme it would actually take
to evacuate the County. These nodels include consideration of
behavi oral tendencies and tourist occupancies. Wthout the
SJI FLUMAs, actual hurricane evacuation clearance tines for
the entire County are 4 Y2 hours for a Cat 1 evacuation and 8 Y
hours for Cat 2-5 evacuations, with high tourist occupancy and
a slow public response. Wth the additional populations from
the SJI FLUMAs (none of which fall within the CHHA), actual
clearance tinmes would increase slightly to five hours for Cat
1 and 10 %2 hours for Cat 2 — 5 evacuati ons. However, today’s

actual evacuation tines of 4 ¥ hours and 8 ¥ hours can be

mai nt ai ned or reduced with the use of reasonable mtigation
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measures found in C/ CEP 14. 1--nanely, encouraging the use of
SR 65 and SR 67 as alternatives to US 98 and SR 319.

54. Petitioners contend that Franklin's hurricane
evacuati on standards actually have been | owered as a result of
t he amendnent to C/ CEO 14 by the addition of the word
"clearance.” But there was no evidence that the 1991 Plan's
C/ CEO 14 actually planned for something other than cl earance
from Franklin.

55. Regardl ess whet her evacuati on pl ans changed by
addition of the word "clearance,"” Petitioners question whether
it is wise to plan only to clear Franklin before the arrival
of tropical stormconditions when evacuees still nust pass
t hrough Cat 1 evacuation zones in other counties, e.g.,
Wakul | a, before reaching a place of safety. As they point
out, the HES envisions the need for a regional evacuation in
the event of a major hurricane with the majority of evacuees
in the region evacuating to Leon County, and states: "For the
near term it may be nost appropriate for the coasta
counties, especially Franklin and Wakulla, to use the
cl earance tinmes for Leon County rather than using their own
specific figures.”™ Moreover, HES stated:

Until the roadway inprovenents are
conpleted on the Crawfordville Hi ghway
and Capital Circle, the evacuation

cl earance tines cal cul ated for

Franklin, Wakulla and Leon Counti es
can exceed one full day of heavy
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evacuation traffic novenment for a

wor st-case stormif all those who w sh

to | eave the area are to be

accommodated. This timeframe easily

ext ends beyond the maxi nrum anmount of

war ni ng and preparation tinme provided

by the National Hurricane Center under

a Hurricane Warning.
This D&A in and of itself does not prohibit Franklin from
using times to clear the county in its evacuati on pl anni ng.
But use of clearance tinmes would require regional evacuation
needs to be coordi nated anong the various counties and
incorporated in the CEMP and LMS. There was no evidence in
this case that such coordination has not occurred or that the
various counties are not planning for evacuees to pass through
all evacuation zones and reach places of safety soon enough to
get out of harm s way.

56. Petitioners also argue that special needs persons
have not been considered. This argunent is based on the
supposed testinony of St. Joe's witness, Collins, that there
is no provision in the 2020 Pl an for the evacuation of persons
with special needs. Actually, Collins' testinmony was that
there is a Plan provision that "definitely affects the
evacuati on" of persons with special needs, and not just
indirectly, in that adult living facilities within the CHHA

are prohibited. He also testified that the CEMP deals with

t hose i ssues.
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57. M. Gauthier, the former DCA chief of conprehensive
pl anni ng was subpoenaed by Petitioners and expl ained why, in
his opinion, the 2020 Plan is not "in conpliance" because of
i nconsi stency with 93J-5.012. He based his opinion on the
incorrect CHHA designation, failure to direct popul ation
concentrations away fromthe CHHA, and C/ CEO 14's
establi shment of a clearance tinme standard greater than actual
clearance times. While the CHHA may not be desi gnated
accurately, assumng a correct definition, there was at | east
fair debate as to whether the 2020 plan directs popul ati on
concentrations away fromthe CHHA. As indicated, none of the
FLUMAs are in the CHHA, either as designated or as it should
have been designated. Elsewhere, both the 1991 and the 2020
Plans limted residential density in the CHHA to a maxi num of
one DU/ acre, which arguably does not constitute a popul ation
"concentration.” For the reasons described in the preceding
findings, the evidence in this record did not prove beyond
fair debate that Franklin's 2020 Plan is inconsistent with 9J-
5.012 and not "in conpliance."

. SJI FLUMAs and FLUEPs

58. RV consists of 1,704 acres on the 2020 FLUM and
FLUEP 2.2(1). It is presently designated agriculture (wth
residential devel opment allowed at 1 DU 40 acres), and parts

are in silviculture. FLUEP 2.2(1) is designed as a rural
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village that focuses on the historical heritage and natural
surroundi ngs of the Crooked River, with the objective being to
create a rural village center in proximty to the river and a
supporting rural community of river cottages and single-famly
(SF) lots. FLUEP 2.2(1) lists seven all owabl e uses, including
residential, some commercial, and recreational uses. Non-
residential maximumintensity is expressed in terns of FAR and
set at .20; maxi num overall gross residential density is 1
DU 5 gross acres. FLUEP 2.25 does not apply. RV can be all
residential. Franklin Planner Pierce testified that, at nost,
340 acres can be used for non-residential uses. He cal cul ated
this by nultiplying the total acreage by the FAR. He al so
testified that, if 340 acres are non-residential, a maxi mum of
272 residential DUs could be devel oped on the remaining 1,363
acres. If all 1704 acres of RV are residential, the maxi num
residential use would be 340 DUs. Clustering is allowed but
not required. At |east 25 percent (426 acres) mnmust be in
"common open space” (including roads and ot her
infrastructure); 50 percent "common open space"” is required
for cluster developnents. Central water and wastewater is
mandat ory, and SMSs nust meet OFW st andards.

59. As transmtted, the ConRes FLUVA was 6,531 acres to
the east of RV and al ong the Ochl ocknee River and Bay. As

adopted, it is 2,500 acres. The parts of the transmtted
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versi on adjacent to RV and along the river and Bear Creek were
elimnated in the adopted version. The land is presently
"Agriculture” (with residential devel opment allowed at 1 DU 40
acres); the land is used for silviculture. As described in
FLUEP 2. 2(m), ConRes is generally intended for large, private
tracts of land that are appropriate for |ow density
residential devel opnment and the protection of natural and
cultural resources. A stated inportant objective is to all ow
for |l ow density residential devel opnent that accentuates and
cel ebrates the natural environment and is designed to fit into
the natural setting instead of altering the natural setting to
fit the design of the developnent. It allows detached SF
residential use, passive and active recreational uses, related
infrastructure, silviculture, and accessory use for residents
and guests, and other sim lar or conpatible uses. Free-
standi ng nonresidential or comercial uses intended to serve
non-residents are not permtted. Neither "active" nor
"passive" recreational uses are defined in FLUEP 2.2(m.

“"Ti meshare" or "vacation rentals" nmay be allowed. Maxi mum
gross density is 1 DU 5 gross acres, and maxi num over al |

i npervious surface coverage cannot exceed 15 percent of the

| and area. No FAR is included or, arguably, required because
ConRes is primarily a residential concept. Septic tanks are

al | owed but may not be | ocated within 500 feet of the
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Ochl ocknee River, Ochlocknee Bay, or Bear Creek. "Aerobic
systens" to provide a higher |evel of treatnment apparently are
not required, as they are on St. George Island and Alli gator
Point. |EP 1.2 states: "The County shall adopt a policy that
mandat es aerobic septic systens on a county-w de basis."
Apparently, this has not yet occurred. SMSs nust neet OFW
st andar ds.

60. MWC is 1,000 acres presently "Agriculture" on the
FLUM (with residential devel opment allowed at 1 DU 40 acres);
the land is used for silviculture. The land is to the
i medi at e east of ConRes al ong the Ochl ocknee Bay and west of
the US 98 bridge over the bay. MWWC is described in FLUEP
2.2(n). The intent is to create a southern coastal fishing
village focused on a marina, which is a required use. In
addition to the marina, the village may contain a m x of
related activities including retail, office, hotel,
restaurant, entertainment, and residential uses. "Public and
private utilities" are allowed but are not defined; they
probably contenpl ate those needed for MWC itself. Clustering
is not required. Residential use may not be required, but it
certainly is expected of a "southern coastal fishing village."
Resi denti al use nmay be any conmbination of SF, multi-famly
(MF), condoni niuns, private residence clubs, time shares, and

other fornms of fractional ownership. The maxi nrum FAR for non-
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residential use is .30. The nmaxi numresidential density is "2
DU/ gross acres”, maxi mum | SR (i npervious surface ratio) is
.80, m nimum "common open space" is .25, and other applicable
Franklin zoning code provisions. FLUEP 2.25 applies, and at
| east three | and uses are required, "none of which may be | ess
than 10 percent of the total |land area." Central water and
wast ewater is required. SMSs nust nmeet OFW st andards.

61. CEV in the 2020 Plan FLUM and FLUEP 2. 2(0) addresses
200 acres presently designated Agriculture (allowing 1 DU 40
acres residential use); the land is in silviculture. The CEV
FLUMA represents the first phase of developnent. CEV is
generally intended to create a self-sustaining community with
a mxture of functionally integrated | and uses anchored by a
village center. It is to conplenent the existing community of
Carrabell e and create places to live, work and shop in the
context of pronoting noderately priced housing and econom c
devel opnent opportunities. Allowable uses are |imted to SF
and MF residential, retail commercial, service-oriented
commercial, office, business and industrial park, passive and
active recreation, schools and other civic facilities, public
and private utilities, and houses of worship. There is no
definition limting the type of industrial use allowed, but
Franklin Planner Pierce interpreted FLUEP 2.2(0) to nmean

industry like a truss factory or a cenent batching plant, not
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heavi er industry. Performance standards are 1-3 DU per gross
acre gross residential density, maxi mum non-residenti al
intensity of .25 FAR, commercial and busi ness park intensity
of .25 FAR, m ni mum common open space of .25, mninmumcivic
space of .10, and other applicable Franklin zoning code

provi sions. FLUEP 2.25 applies, and at |east three | and uses
are required, "none of which nay be | ess than 10 percent of
the total |land area."

J. Density, Intensity, and M xed-Use Standards

62. Petitioners contend that the 2020 Pl an provi sions,
i ncluding the SJI FLUMAs, are not "in conpliance" for failure
to identify densities and intensities of uses and for creating
nm xed-use categories wi thout percentage distribution or other
obj ective measures of the m x of |and uses in each category,
as mandat ed by 9J-5.006(4)(c) and (3)(c)7 and Section
163.3177(6) (a)("distribution, |ocation and extent"). See also
9J-5.013(3)(b)("type, intensity or density, extent,
distribution and | ocation of allowable |and uses"). However,
it is clear that residential densities are provided for each
category, and Petitioners concede in their PROs that the
nm xed-use residential category in FLUEP 2.2(e) has
policies/standards for the percentage distribution anong the
m x of uses, or other objective measurenent (of distribution),

and the density or intensity of each use.
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63. In the ORC, DCA objected to Franklin's proposed plan
for failure to identify non-residential intensities and for
creating m xed-use categories w thout percentage distribution
or other objective neasures of the m x of |land uses in each
category. In response, Franklin added FAR standards and FLUEP
2.25. DCA's 5/06/2005 staff nenmo acknow edged the FARs and
accepted them The staff menop al so acknowl edged FLUEP 2. 25
and accepted it as providing a percentage distribution m x of
uses for m xed-use residential, mxed-use comercial, MWC, and
CEV. However, the staff nmeno criticized the m xed-use
categories for not requiring sone residential use.

64. Petitioners contend that, since FLUEP 2.25 does not
apply to RV and ConRes, those categories fail to provide a
percent age distribution or other objective neasures of the m x
of land uses. But it is at least fairly debatable that RV and
ConRes are not true m xed-use categories, such that 9J-
5.006(4)(c) does not apply.

65. Petitioners also contend that, since ConRes does not
have FAR standards, intensity of non-residential uses is not
provided for that category. |In that regard, Petitioners argue
that FLUEP 2.2(m allows "free-standi ng non-residential or
comrerci al uses" in ConRes and that Franklin Planner Pierce
was unable to state how nmuch of those uses are allowed in

ConRes. Actually, FLUEP 2.2(m disallows such uses if
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"intended to serve non-residents.”™ It is not clear fromthe
policy that such uses are allowed at all in ConRes since other
al | owabl e uses are described as "sinmlar or conpatible uses."”

| f such uses are allowable by negative inplication, they would
have to serve only residents. Arguably, non-residential
intensity standards are not required in ConRes.

66. Petitioners put on no expert testinony to explain
why the FLUMAs and rel ated policies in the 2020 Pl an do not
neet the requirenments of 9J-5.006(4)(c) and (3)(c)7 and
Section 163.3177(6)(a), and they put on no expert testinony
that the 2020 Plan is not "in conpliance" for those reasons.
Meanwhi | e, experts for the other parties testified that the
2020 Plan is "in conpliance.”™ On the evidence presented, it
was not proven beyond fair debate that the FLUMAs and rel ated
policies in the 2020 Plan create ni xed-use | and use categories
wi t hout the percentage distribution anong the m x of uses, or
ot her obj ective nmeasurenent, or wi thout the density or
intensity of each use.

K. Pr edi ct abl e St andards for MVC and CEV

67. Petitioners attenpted to prove that wildly varied
devel opnent scenarios could result from application of FLUEP
2.25 to WC and CEV. The evidence did not disclose any reason
to believe that uses will be conbined so as to maxin ze

certain types of uses and result in | opsided devel opnent
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scenarios. Assumng that were to occur, the evidence was not
cl ear what the maxi num possible density and intensity of
particul ar uses could be under various scenarios. This is
partly because Franklin's Planner Pierce seemed to interpret
MVC and CEV as establishing a maxi mum gross residenti al
density on the entire acreage (1000 acres for MVC and 200
acres for CEV), regardl ess how nuch | and actually was devot ed
to residential uses. Using that interpretation (which runs
counter to M. Pierce's interpretation of the RV FLUEP), taken
to an extreme 2000 DU of residential could be developed in WC
even if 900 acres were used for non-residential uses (e.g.,
mari na and other comrercial or office) and only 100 acres were
used for residential, and 600 DU of residential could be

devel oped in CEV even if 180 acres were used for non-
residential uses and only 20 acres were used for residential.
G ven those results, such an interpretation does not seem
logical. 1In addition, the applicable Franklin zoning code
provi sions were not clear. Also, factors such as FAR and | SR
limtations and the necessity for "commpn open space" were not
applied in a clear or consistent manner in the testinony. It
can, however, be found that, in the unlikely event that

| opsi ded devel opment were to occur, |arge amounts of either
residential or non-residential uses theoretically could

devel op in MWC and CEV depending on the devel opnent scenario.
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68. In calculating sone alleged devel opnent scenari os
for MWC and CEV, Petitioners (and M. Pierce) also may have
been applying the m ni rum conmon open space requirenents and
FAR intensity standards incorrectly. In sone instances, they
seened to treat the m ni nrum conmon open space requirements as
if it were a separate allowable |and use within the FLUVMA and
subtract the common open space mninum fromtotal gross
acreage to cal culate acreage remai ning for allowable | and uses
in the FLUMA. But it is not clear why m ni mrum connon open
space requirenents could (and should) not be incorporated
within acreage devoted to the various allowable uses. In sone
i nstances, Petitioners (and M. Pierce) seened to apply
m ni mum FAR to gross acreage in the FLUVA to cal cul ate nmaxi mum
acreage that can be devoted to non-residential |and uses.
(This also was done for RV. See Finding 58, supra.) But it
is not clear why FAR intensity standards shoul d not be applied
instead to the discrete acreage devoted to all owabl e non-
residential uses to determ ne the maxi mum all owabl e fl oor area
coverage within the acreage devoted to all owabl e non-
residential uses.

69. Petitioners put on no expert testinony to explain
why the unlikely possibility of | opsided devel opment in MVC or
CEV makes those FLUVAs and rel ated policies, or the 2020 Pl an,

not "in conpliance.” Meanwhile, experts for the other parties
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testified that the 2020 Plan is "in conpliance.” On the

evi dence presented, it was not proven beyond fair debate that
the 2020 Plan is not "in conpliance" because of the
possibility of |opsided devel opnment in MWC or CEV.

L. Failure to Consider/React to Best Avail able Data

70. FLUEPs 11.12 and 11.13 required consideration of
ei ght key areas. These areas included protection of natural
resources and cultural heritage, pronotion of economc
devel opnent and energency managenment, provision of adequate
public facilities and services and affordabl e housing, and
inclusion of intensity standards and all owabl e uses. Based on
all of the docunments in the record, the updated 2020 Pl an was
supported by consideration of each of the eight key areas
listed by FLUEP 11.12 and, for the four SJI FLUMAs, by FLUEP
11.13.

71. Petitioners contend that Franklin's 2020 Plan is not
based on the best available data existing as of the date of
adoption, April 5, 2005, as required by: Section
163.3177(8)("el enents of the conprehensive plan, whether
mandat ory or optional, shall be based upon data appropriate to
the el enment involved") and (10)(e)("Legislature intends that
goal s and policies be clearly based on appropriate data"); 9J-
5.005(2)(a)("shall be based upon rel evant and appropri ate data

and the anal yses applicable to each element” and "[t] o be
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based on data nmeans to react to it in an appropriate way and
to the extent necessary indicated by the data avail able on
that particular subject at the time of adoption of the plan or
pl an anendnment at issue"); and 9J-5.006(1) (FLUE data

requi renents). In support of that contention, they cite to a
few of the volum nous data in the record submtted by St. Joe
and used by Franklin that are not the best avail able or have
errors or a weakness (an unknown source). But their argunent
concedes that the best available data are in the record, and
no expert witness testified that the 2020 Plan is not based on
t he best available data. To the contrary, Petitioners' expert
guestioned the quality of the analysis of the data in the
adopti on package. Meanwhile, expert wi tnesses for the other
parties testified that the 2020 Plan is based on the best
avai |l abl e evi dence.

72. Petitioners also contend that inconsistent data was
used in violation of 9J-5.005(5)(a)("[w] here data are rel evant
to several elenments, the same data shall be used, including
popul ati on estimates and projections”). Wiile their PRO does
not cite any specifics, during the hearing Petitioners
directed M. Gauthier to two exanples. One was that Florida
Land Use Cover Classification System data was used to identify
wetl ands in the FLUE, while National Wetlands |Inventory data

(supplemented with hydric soils analysis) was used to identify
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wet | ands for the SJI FLUMAs. But those data were used in the
same elenment, not in different elenents. The other was that a
traffic study in the 6/2004 transmttal package used a
projection of 2,965 residential units in the SJI FLUVA while
Franklin Planner testified to a different nunber--3,400. But
t he hi gher nunber represented a theoretical maxinum which is
not necessarily the data on which traffic anal yses should be
based. No expert testified that this constituted the use of

i nconsi stent data in violation of 9J-5.005(5)(a). To the
contrary, witnesses for the other parties testified that the
2020 Plan is based on the best available data and
prof essi onally acceptabl e anal yses, that the County
appropriately responded to the D&A in preparing the Pl an
update, and that the 2020 Plan is "in conpliance.”

M Suitability of SJI FLUVAs and FLUEPs

73. Petitioners contend that none of the SJI FLUMAs are
"inherently suitable for devel opment at the permtted density
and intensity.” In their PRO, they based their contention in
| arge part on FSU s analysis of various criteria, including
proximty of three of the FLUMAs to the relatively pristine
Ochl ocknee River and Bay and their natural resources, presence
of wetlands, soil types, floodplains, vegetative cover,
habitat for Florida black bear and other wildlife, and all eged

karst hydrogeol ogy. They also cite DCA s 5/6/2005 staff meno,
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t he concerns of Drs. Chanton and Livingston about density and
intensity increases, and M. Gauthier's testinmony that he is
"concerned and believe[s] that there are conpliance problens
based on suitability." The evidence m ght support the

proposition that there are nore suitable places in Franklin
for devel opment, including in the mddle of SJI, where St. Joe
al so is contenpl ating possi bl e devel opment in the future, and
nearer to Apal achicola and Carrabelle. But the mddle of SJI
woul d not be suitable for a marina village, and there nay be
ot her aspects of St. Joe's planned devel opnents that could not
be accommmodat ed on other |and avail able for devel opnent. In
addition, Franklin wants to protect the land within the
Apal achi cola River and Bay basin. |In any event, the question
presented in this case is not whether there are nore suitable
| ands for devel opnent. Rather, the question is whether, based
on all the evidence presented, it is beyond fair debate that
the | ocations of the FLUMAs are unsuitable. "Devel opnent
suitability” is defined as "the degree to which the existing
characteristics and limtations of the |land and water are
conpatible with a proposed use or devel opnent."

74. FLUEP 1.2 requires review of FLUMAsS "to insure [sic]
that the proposed uses, in the various categories, do not

conflict with the prevailing natural conditions including":
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(a) soil conditions; (b) topography; (c) drainage; (d)
wet | ands; and (e) floodplains.

75. In their PRO, Petitioners criticize the soi
suitability analysis submtted in support of the FLUMAs as
bei ng "based upon a subset of on-site soils terned
'predom nate' with no percentage quantification and no
anal ysis of the other on-site soils" and as m srepresenting
and selectively quoting fromthe soil survey. See Panela
Ashl ey PRO, 73. But the soils in the SJI FLUMAs were re-
anal yzed at length during the final hearing. The evidence was
that there are upland soils in each SJI FLUVA. In the ConRes
FLUMA, the only SJI FLUMA all owi ng septic tanks, suitable
soils and a 500-foot setback from principal surface waters
shoul d provi de adequate attenuation to accompdate on-site
sewage systens. There are soils in each SJI FLUVA that are
not the best for the proposed devel opnment. These soils are
potentially limting but arguably can accommpdate the proposed
devel opnent, given appropriate site planning and engi neeri ng,
together with the 2020 Plan's provisions that operate to
protect natural resources and environnmentally sensitive areas.
It was fairly debatable that the soils in the FLUVAs are
suitable for the proposed devel opnent.

76. Petitioners in their PRO also criticize the

t opography of the SJI FLUMAs in that parts are subject to
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i nundation during a Cat 1 storm But the evidence was that

| ow-density devel opnent is not necessarily unsuitable in the
CHHA, and it was fairly debatable that the topography of the
FLUMAs is suitable for the proposed devel opnent.

77. As for drainage, each SJI FLUMA requires an SMS
enpl oying OFW design criteria. OFW have special resource
val ue and need hei ghtened protection. A 1991 Pl an provision
required County SMSs to collect and treat runoff fromthe
first 1.5 inches of rainfall regardl ess of the area drained.
This provision exceeds OFWcriteria and applies to each SJI
FLUMA.

78. The SMS design criteria, buffers, setbacks, and the
nat ure of devel opnent anticipated in each SJI FLUEMA are
intended to work in concert to mnim ze surface water inpacts.
Enmpl oyi ng these elenments is anticipated to allow the
devel opnent of the FLUMAs wi thout inpacting surface waters.

If there is no neasurable pollutant |oading to nearby waters,
aquatic flora and fauna shoul d experience no inpact. Fewer
significant seagrass beds are |ocated in waters north of where
MVC is located, and it should be possible to site a marina
facility there in deeper water w thout significant seagrasses.

79. The strict SMS design criteria assure the collection
and treatment of stormmater for water quality purposes. The

SMSs also will provide inportant sources of groundwater
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recharge and hel p protect water quantity. Runoff collected in
SMSs is retained on-site and returned to the groundwater
conponent of the hydrologic cycle (mnus | osses to evaporation
and evapotranspiration). The retention of stormwater on-site
of fsets the potential |oss of runoff resulting fromincreased
i mpervi ous surfaces, facilitating aquifer recharge. Wth
proper engi neering, runoff fromeach of the SJI FLUMAs coul d
be collected within the required SMSs resulting in mninml or
no adverse effect on aquifer recharge on SJI.

80. Recharge rates on SJI vary fromhigh (15 to 20
inches per year) to noderate (10 to 15 inches per year) to | ow
(less than 5 inches per year), depending on |location. As
i ndi cated, the confining | ayer between the surficial aquifer
and the underlying Floridan aquifer in eastern Franklin thins
fromwest to east but is not believed to degenerate into karst
features. See Findings 4-5, supra. Rather, the confining
| ayer in eastern Franklin County appears to vary in thickness
from15 to 20 feet. Assum ng no karst features or other
anomal i es creating a direct conduit to the Floridan,
groundwat er noves vertically throughout SJI at approximately 2
to 3 feet per year. This rate would provide sufficient tine
for the natural breakdown (attenuation) of residual pollutants
fromon-site sewage and stormnater treatnment systenms as well

as any additional pollutants that nmay be generated such that
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devel opnent within the SJI FLUMAs should not threaten the
Fl ori dan aquifer.

81. Lateral flow of groundwater from beneath the SJI
FLUMAs al so should not pose a risk to surface waters. 1In
contrast to unconfined karst, where the nmovenent of
groundwater to and through the Floridan aquifer may be rapid,
groundwat er appears to nmove laterally at approxi mately 100
feet per year in eastern Franklin, providing adequate tinme for
the attenuati on of any added pollutants prior to any such
groundwat er seepage reachi ng surface waters.

82. Petitioners in their PRO also criticize the anount
of wetlands in the FLUMAs. RV has 1,324 wetland acres (78
percent) with 380 acres (22 percent) of "interspersed”
upl ands; ConRes has 525 wetl and acres (21 percent) with 1,975
acres of uplands (79 percent); MC has 276 wetl| and acres (28
percent) and 724 upland acres (72 percent); and CEV has 66
wet | and acres (33 percent) and 134 upland acres (67 percent).

83. In response to ORC criticism Franklin's wetlands
policies were amended to address "high quality” and "I ow
qual ity" wetlands and give a higher |evel of protection to the
former. Petitioners criticize the 2020 Plan for not
identifying and mapping the high and | ow quality wetl ands.
They also rely on Gauthier's opinion that "the wetl and

policies are flawed, in that they're vague and not specific
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and there are significant gaps" as a result of exceptions and
wai vers. They al so contend that the 2020 Plan fails to direct
devel opnent away from wetl ands, which will result in
degradati on of water quality in the Ochl ockonee River/Bay and
Apal achi col a Bay system primarily fromincreased urban runoff
and nutrification. But it is at least fairly debatable that
t he amended wetl ands policy will increase wetlands protections
and that wetlands in the FLUMAs can be protected in the course
of devel opment as proposed under the amended wetl and policies.
84. Each SJI FLUMA allows “clustering,” which
concentrates DUs in a portion of the overall site wthout
i ncreasing the overall nunber of units. Clustering is
mandatory in ConRes and CEV. Clustering is advantageous to
the extent that it encourages open space, reduces inpervious
surface, reduces pollutants generated from nore w despread
devel opnent, and enhances aquifer recharge. However, the
advantages could be illusory to the extent that clustering
sinply allows the whol esale transfer of density froma portion
of the site where devel opnent is unsuitable and shoul d not be
anticipated (e.g., high-quality wetlands) to other portions of
the site. Such a result would be of particular concern in RV,
which is 78 percent wetlands, if all 340 DUs were to be
concentrated on 375 acres of uplands, effectively at a density

of al nost one DU acre, interspersed anong 1,330 acres of high-
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quality wetlands. (The concern would be even greater if non-
residential uses in RV were surprisingly high, and if the
interpretation of "gross density" suggested by Franklin's

pl anner for MVC and CEV were applied to RV, thereby further
increasing the effective residential density interspersed
anong high-quality wetl ands.)

85. C/CEP 10.1 requires that the County's site plan
review process be anended to take into consideration natural
constraints, including wetlands, and restricted dependi ng upon
the severity of those constraints. Because no site plan has
been proposed for any of the SJI FLUMAs, it is unknown to what
extent, if any, the privately-owned wetlands nmay actually be
di sturbed. It is at least fairly debatable that, given the
relatively |low overall densities, the extent of avail able
upl ands (at | east in ConRes and MVC), the arguably-enhanced
wet | and protections, and properly-inplenmented clustering,
wetl ands in the SJI FLUMAs can be protected in the course of
devel opnent as proposed and that the FLUMAs are suitable for
t he proposed devel opnent notwi t hstandi ng the wetlands in the
SJI FLUMAs.

86. Petitioners in their PRO also criticize the
suitability analysis submtted in support of the FLUMAs for
failure to quantify fl oodplains (although admttedly depicting

them on maps and citing FIRM maps), for "inaccurate and
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generalized narrative,"” and for stating "that devel opnent is
al l owed 'but flood considerations nust be evaluated ." Panela
Ashely PRO, T 76, citing the ORCR. As to "areas subject to
coastal flooding" (the hurricane vulnerability zone), all of
the SJI FLUMAs are subject to Cat 3 evacuation and the vast
majority are within the Cat 3 SLOSH surge area. But sone
effort was made to focus devel opment outside of the

fl oodpl ai ns. Besides, devel opnent within floodplains is not
prohi bited by state or federal |law. Rather, devel opnment
within a fl oodplain nust be constructed above certain

el evati ons and provi de conpensating flood storage for any

di spl aced fl ood plain area. The evidence was that |ow density
devel opnent is not necessarily unsuitable in the these areas,
and it was at |east debatable that the FLUMAs are suitable for
t he proposed devel opnent notwi t hstandi ng the presence of

fl oodplains in the FLUMVAS.

87. Petitioners in their PRO also criticize the
suitability analysis submtted in support of the FLUMAs as to
"vegetative cover"” and "wi ldlife habitats" for only addressing
bal d eagl e nests and bear sightings and road kill | ocations,
and for generally stating that St. Joe's silvicultural use has
"vastly altered" or otherw se displaced the natural vegetation

and wildlife habitat. | WHRS data and best avail abl e bear data
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was not addressed in the suitability analysis. However, all
of this D&A was presented and anal yzed during the hearing.

88. The SJI FLUMAs conprise a fraction of the 1.2
mllion acres of habitat supporting the Apal achicol a bl ack
bear popul ation, of which SJI bears are also a fraction. In
response to the ORC, Franklin and St. Joe nmade sone
accommodation to the black bear by significantly reducing the
size of the ConRes FLUVA and renoving the Bear Creek area from
the FLUMA. The SJI FLUMAs al so preserve the possibility of a
bear corridor of appropriate dinmensions connecting Bald Point
State Park on the east end of SJI with the Crooked River Tract
and the | arger publicly-owned bear habitat to the west. Al ong
with the availability of public |ands, residential clustering
will help facilitate bear novenment through SJI notw t hstandi ng
t he devel opment of the SJI FLUMAs. Bears should still
frequent the FLUMAs when food supplies are anple, even during
construction.

89. Even with the accommpdation and a corridor, the
proposed devel opnment will inpact the black bear. Road kills
occur where bears and roadways m x. (Cenerally, the nore
people there are in and near bear habitat, the nore probl ens
will arise from bear encounters with people, and the nore
likely that the resolution of such problenms will not benefit

the bears.) But the SJI FLUMAs thensel ves are not consi dered
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critical bear habitat, and their devel opnent al one shoul d not
result in a significant adverse inpact on the bear popul ation.

90. While the gulf sturgeon, a protected species, is
known to pass through nearby waters, neither the Ochl ocknee
Ri ver nor Bay has been designated critical habitat for the
fish. No surface water inpacts that would affect the sturgeon
wer e proven.

91. Based on the evidence, it is at least fairly
debat abl e that the SJI FLUMAs are suitable for the proposed
devel opnent notw t hstandi ng the presence of the black bear,
the Gulf sturgeon, and other wildlife now using SJI.

92. Based on the foregoing, it was not proven beyond
fair debate that the SJI FLUMAs are unsuitable for the
proposed devel opnment, notw thstanding the issues raised by
Petitioners as to soils, topography, drainage, wetl ands,
fl oodpl ai ns, vegetative cover, and wildlife and their habitat.

N. Del eti on of FLUEP 11.12 and 11.13

93. The County deleted FLUEPs 11.12 and 11.13 as part of
the Plan update. This decision was appropriate because the
substantive aspects of FLUEPs 11.12 and 11.13 were consi dered
and woul d be incorporated within the various provisions of the
updat ed Pl an, once effective. Also, the assessnents required
under those policies nmust be nade regardl ess of whether

policies are included within the Plan because they are
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requi red under 9J-5. All of the expert planners--including
M. Gauthier--testified that the 2020 Plan is "in conpliance”
notwi t hst andi ng del eti on of those policies. Once FLUEPs 11.12
and 11.13 are no |l onger necessary, it is the County’s
prerogative to include themin or remove them fromthe Pl an.
94. FLUEP 11.12 required the preparation and adopti on of
an overlay plan for SJI, which would result in an overlay map
and policies. Although an overlay plan was prepared, it was
not adopted as part of the 2020 Plan but rather was included
as an appendi x to the Technical Data and Anal ysis Report
submtted in support of the 2020 Pl an update.
95. Potential adoption of the overlay as part of the
Pl an was a concern to many of the citizens attending the
vi sioni ng neetings. There was confusion as to what adoption
of an overlay into the Plan actually meant and whether it
establ i shed devel opnment entitlenments. The County has the
di scretion to adopt or renove Plan provisions that duplicate
or exceed statutory and regulatory requirenents. Utilization
of the overlay as D&A is consistent with state pl anning
requirenents. It was not proven beyond fair debate that the
2020 Pl an woul d not be "in conpliance" w thout the SJI
overl ay.

CONCLUSI ONS OF LAW

96. It was stipulated in this case that Petitioners:
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submtted oral or witten comments, recommendations, or
obj ections; and reside and own property within the County. As
such, each is an "affected person” under Section
163. 3184(1)(a) and has standing to initiate a proceedi ng under
Section 163.3184(9), as also stipulated by the other parties.
No issue was raised as to St. Joe's standing to intervene.

97. Petitioners also sought findings that they are
"adversely affected,” presumably for purposes of establishing

appel | ate standi ng under Section 120.68(1). See Ml zer v.

Dept. of Community Affairs, 881 So. 2d 623 (Fla. 4th DCA

2004); O Connell v. Dept. of Community Affairs, 874 So. 2d 673

(Fla. 4th DCA 2004); Fla. Chapter of the Sierra Club v.

Suwannee Anerican Cenment Co., 802 So. 2d 520 (Fla. 1st DCA

2001). DCA, the County, and St. Joe reserve the right to
oppose such findings at the appropriate time. It is

consi dered unnecessary and premature to determ ne whet her any
party would be entitled to judicial review of the final order
entered in this case, or to make findings as to whether the
parties would be "adversely affected.” It is believed that
such determ nations, if they beconme necessary, can be made
upon the evidence in the record.

O. St andard of Review Standard of Proof

98. Except for certain "amendnents directly related to

proposed small scal e devel opnent activities" and described in
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Section 163.3187(1)(c), DCA reviews all |ocal governnment
conpr ehensi ve plans and plan amendnents for "conpliance"--

i.e., for consistency "with the requirenents of ss. 163.3177,

163. 31776, when a |ocal governnment adopts an educati onal
facilities elenent, 163.3178, 163.3180, 163.3191, and

163. 3245, with the state conprehensive plan, with the
appropriate strategic regional policy plan, and with chapter
9J-5, Florida Adm nistrative Code, where such rule is not
inconsistent with this part and with the principles for
gui di ng devel opnment in designated areas of critical state
concern and with part 111 of chapter 369, where applicable.”
§ 163.3184(1)(b), Fla. Stat.

99. \When DCA determ nes that a |ocal governnment's plan
or plan anmendnment is "in conpliance,” adm nistrative
proceedi ngs under Section 163.3184(9) nmy take place. Most
adm ni strative proceedings initiated after prelimnary agency
review and notice of the agency's intent to take final action
are de novo proceedi ngs under Sections 120.569 and 120.57(1)
designed to "forrul ate final agency action, not to review

action taken earlier and prelimnarily.” MDonald v

Depart nent of Banking and Fi nance, 346 So. 2d 569 (Fla. 1st

DCA 1977). But the Legislature has chosen to treat
adm ni strative review of conprehensive plan and plan amendnent

cases differently. In proceedi ngs under Section 163.3184(9),
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a different standard of review is established: "In this
proceedi ng, the local plan or plan amendnent shall be
determned to be in conpliance if the |ocal governnment's
determ nation of conpliance is fairly debatable."

§ 163.3184(9)(a), Fla. Stat.

100. The phrase “fairly debatable” is not defined in
Chapter 163 or in Rule Chapter 9J-5. The Supreme Court of
Fl ori da has opined, however, that the fairly debatable
st andard under Chapter 163 is the sane as the common | aw
“fairly debatable” standard applicable to decisions of |ocal
governnments acting in a legislative capacity. |In Martin

County v. Yusem 690 So. 2d 1288, 1295 (Fla. 1997), the Court

stated that the fairly debatable standard is deferential and
requi res “approval of a planning action if reasonabl e persons

could differ as to its propriety.” Quoting fromCity of Mam

Beach v. Lachman, 71 So. 2d 148, 152 (Fla. 1953), the Court

stated further:

[Aln ordinance may be said to be fairly
debat abl e when for any reason it is open to
di spute or controversy on grounds that make
sense or point to a |ogical deduction that
In no way involves its constitutional
validity.

101. Only issues plead or tried by consent nmay be

considered. Cf. 88§ 120.569, 120.57(1), Fla. Stat.; Fla.

Adm n. Code R 28-106.201(2); Heartland Environnental Council,
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Inc. v. Departnent of Community Affairs, et al., DOAH Case No.

94-2095GM 1996 Fla. Div. Adm Hear. LEXIS 3152, at *49 (DOAH
Cct ober 15, 1996; DCA November 25, 1996). In this case, the
all egations in the Amended Petition were further anended

wi t hout objection in the Prehearing Stipulation, and those
all egations are considered to have been heard by consent to
the extent that evidence was presented on them No other

i ssues may be consi dered.

P. Substantive Conpliance Criteria

102. The pertinent substantive conpliance criteria have
been cited in the Findings.

103. As found, nost of the issues raised by Petitioners
under the conpliance criteria were at least fairly debatable.
However, Petitioners proved beyond fair debate that, w thout a
CIlE, the 2020 Plan update is not "in conpliance.”™ In
addition, it was proven beyond fair debate that the 2020
Plan's HEO 2 and 3 and CHHA are inaccurate and inconsi stent
with conpliance criteria. Finally, to be "in conpliance,"”
del eting FLUEPs 11.12 and 11.13 should await a finding that
the rest of the 2020 Plan is "in conpliance.”

Q Disposition by ALJ, DCA, and Adm ni strati on Comm ssi on

104. Under Section 163.3184(9)(b), if the ALJ recomends
that a plan or plan anmendnent be found "in conpliance,” the

recommended order (RO) is submtted to the DCA, which is
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required to allow for the filing of exceptions and either:

(1) enter a final order finding the plan or plan amendnent to
be "in conpliance"; or (2) submt the ROto the Adm nistration
Commi ssion for final agency action if DCA determ nes that the
pl an or plan amendnent is not "in conpliance."

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat that DCA enter a final order determ ning
that Franklin's 2020 Plan update, with SJI FLUMAs, is not "in
conpliance" at this tinme.

DONE AND ENTERED this 12th day of June, 2006, in

Tal | ahassee, Leon County, Florida.

%@WWW

LAVRENCE JOHNSTON
Adn1n|strat|ve Law Judge
Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 12th day of June, 2006.

ENDNOTES

'/ Unless otherwise indicated, all statutory references are
to the 2005 codification of the Florida Statutes, and al
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references to Sections are to Sections of the Florida
St at ut es.

2/ Unless otherwise indicated, all rule references are to the
current version of the Florida Adm nistrative Code, and al
references to 9J-5 are to rules found in that rule chapter.

3/ To the extent that ruling was reserved on objections to
exhibits offered by Petitioners, those objections are
overrul ed.

*/  Each Petitioner filed a PRO that adopted the other
Petitioner's PRO. The other parties filed a Joint PRO.

COPI ES FURNI SHED

Thaddeus Cohen, Secretary
Departnment of Conmunity Affairs
2555 Shumard Oak Boul evard

Suite 100

Tal | ahassee, Florida 32399-2100

Davi d Jordan, Acting General Counse
Departnent of Community Affairs
2555 Shumard Oak Boul evard

Suite 325

Tal | ahassee, Florida 32399-2160

Shaw P. Stiller, Esquire
Departnment of Conmunity Affairs
2555 Shumard Oak Boul evard

Tal | ahassee, Florida 32399-2100

Gary P. Sams, Esquire

Hoppi ng, Green & Sams, P. A
123 Sout h Cal houn Street
Post Office Box 6526

Tal | ahassee, Florida 32314

Thomas M Shul er, Esquire

Shul er & Shul er

Post Office Box 850

Apal achicola, Florida 32329-0850
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M B. Adel son, |V, Esquire
Law Offices of M B. Andel son, |V
3387 East Lakeshore Drive
Tal | ahassee, Florida 32312-1456

Don Ashl ey
Post Office Box 430
Sopchoppy, Florida 32358

Ross S. Burnaman, Esquire

1018 Hol |l and Dri ve
Tal | ahassee, Florida 32301-4508

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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